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OSHA Duties of Employers

• Employers have two basic duties under the 
Occupational Safety and Health Act:

• Obey OSHA’s standards (regulations); and
• If no applicable standard, obey the General Duty Clause:  

Provide working conditions free from serious, “recognized” 
hazards.



OSHA Duties of Employers

• NCOSH has adopted the federal multi-employer citation 
policy

• https://files.nc.gov/ncdol/osh/osh-enforcement-
procedures/cpl_02-00-124.pdf

• There are four ways for an employer to be held liable for 
OSHA violations:

• As a “correcting” employer;
• As an “exposing” employer;
• As a “creating” employer; and 
• As a “controlling” employer.

https://files.nc.gov/ncdol/osh/osh-enforcement-procedures/cpl_02-00-124.pdf


Liability as an Exposing Employer

• An employee is exposed to a condition violative of an OSHA 
standard, even if his own employer did not create or control it.

• Example - Plumbing employee exposed to electrical violation 
created by electrical subcontractor.



What is the Duty of an Exposing Employer?

• Not necessarily to itself fix the violation.  The plumbing contractor is 
not expected to fix the electrical wiring.

• Unless an imminent danger, the exposing employer is generally not 
expected to entirely withdraw its employee from the zone of danger.

• Instead, if the exposing employer is not in control of the construction 
work (important qualification), its duty is to take alternative protective 
measures, such as –

• Giving the employee needed personal protective equipment or training;
• Complaining directly to the creating employer and the controlling employer 

(GC), and possibly to the owner.



A Complication: Borrowed Employees
• If Acme borrows an employee from Company A, the employee is an employee of 

Acme, at least.

• What constitutes “borrowing”?  If the employee works under Acme’s direct 
supervision – i.e., he does not report to a Company A supervisor but a Acme 
supervisor – he is likely a Acme employee, no matter who signs his check.

• Contrast:  Acme subcontractor managing its own employees.  Acme is not their 
employer.

• Acme is responsible for the borrowed employee’s safety because he is a Acme 
employee.

• This is not a case of Acme being a “controlling” employer but a borrowing and 
therefore an “exposing” employer.



Liability as a Creating Employer

• An employer on a common worksite may create a condition 
violative of an OSHA standard, even if his own employees will 
not be exposed to it.

• A creating employer who gets a complaint letter from an 
exposing employer had better not ignore it.

• Possible “willful” violation.



Liability as a Creating Employer
 Creating employers are responsible for safety of all employees on the 

worksite (not just their own), and for OSHA violations committed by anyone.

 E.g.:  They can be cited for lack of perimeter guardrails, or for a 
subcontractor’s scaffold or hardhat violation.

 Examples:  
– General contractors;

– CMC’s (construction manager-construction).  Depends on the facts, but very probably.

– A/E’s?  Depends on the facts.



Who is a "Controlling Employer"?

• What makes an employer “controlling”?
• General Definition:  An employer who has general supervisory 

authority over the worksite, including the power to correct OSHA 
violations itself or require others to correct them.

• There are two ways to be in control. 



Control can be 
established
by either –

Contract, or
By the exercise of

control in 
practice.*

Two Ways To Be In Control:



What Contracts Establish "Control"?

• Contracts that impose a safety responsibility.
• Contract requiring erection/maintenance of guardrails.
• Contracts requiring one to run the safety program.

• Contracts that use terms such as –
• “Manage," 
• “Oversee," 
• “Supervise,” 
• “Construction management.“



“The Exercise of Control in Practice”

• This is an alternate way for OSHA, and plaintiffs in tort cases, 
to prove control.

• One is not a controlling employer by:
• Merely pointing out safety violations (OSHA).
• Merely checking that finished work conforms to contract specifications (case 

law). 



"The Exercise of Control in Practice": What is 
It?
• It means in fact controlling either –

• The means or methods by which the construction work is 
performed, or 

• Safety measures for the construction work.
• Contractual limitations and disclaimers (e.g., means-and-

methods clauses) might not help.
• If you fail to respect the limited role in your contract, OSHA and the 

courts won’t either.



"The Exercise of Control in Practice":  Some 
Don’t’s
• Don’t be or appoint a “competent person.”

• E.g., 29 C.F.R. § 1926.251(a)(6):  “Each day before being used, the sling and all 
fastenings and attachments shall be inspected for damage or defects by a competent 
person designated by the employer.”

• Don’t recommend or approve means or methods of construction.
• Don’t “coordinate the work.”
• Don’t schedule the work.  



"The Exercise of Control in Practice":
Some Don’t’s
• Don’t coordinate or run the safety program.
• Don’t issue safe work permits (e.g., confined space entry permits) –

even if your employees will be entering a space.  
• Why?  Because you are not in control.  Have the controlling employer issue the 

permit to you (but make sure it’s right; you are the exposing employer).

• Don’t promise the owner or OSHA to “take care of” a safety problem 
on a job site. This is a trap.



"The Exercise of Control in Practice": Some 
Don’t’s
• Don’t write or interpret contract clauses directly affecting the 

safety of means and methods.
• Don’t serve as a central clearing point for information on a 

safety problem, such as measures to prevent soil gas 
explosions.  

• Think about how outsiders will see your work on the heels of 
an accident.



"The Exercise of Control in Practice": Some 
Don’t’s
• Don’t use terms such as “require,” “manage,” “oversee,” 

“construction management” in correspondence with contractors.
• Be very careful with e-mail.  People get sloppy when using e-mail.

• Don’t use “command” language in memorandums to contractors 
(“We require that you …”)

• Remove yourself from the picture by instead writing, "Article 4.2(a) of the Agreement 
requires . . . " or "The owner therefore exercises his power under Article 5.7.7 to . . . ."



Don’t Assert Authority You Lack

• If you see a violation that affects only the employees of a contractor, inform
the contractor of the condition; don’t demand that it be corrected.

• Don’t threaten to withhold progress payments if safety conditions (even 
those affecting your employees) are not improved.



"The Exercise of Control in Practice": Be 
Careful of Appearances
• Appearances can be very damaging, expensive and indelible.
• Don’t use employee titles such as "project manager," "construction 

manager," "superintendent of construction," or "project 
coordinator.“

• Better:  Engineer; contract administrator.



"The Exercise of Control in Practice": Be 
Careful of Appearances
• Don’t establish a "project management office."
• Don’t give advice regarding safety. 

• No good deed goes unpunished.

• Don’t have a big Acme sign at the project gate.
• Don’t report a death or accident to OSHA if your employees are not 

among the victims.
• Don’t "represent" the project when OSHA appears.



General Contractors

• It can be very difficult for GCs to not be perceived as a Controlling 
employer

• Controlling employers “must exercise reasonable care to prevent and 
detect violations on the site.”

• OSHA can issue citations to a Controlling employer even if none of their 
employees were exposed to the hazardous condition



General/Controlling Contractors and 
“Reasonable Care”
• What determines “Reasonable Care”?

• Project Scale
• Nature and pace of the work
• How much the Controlling Employer knows about the safety history, expertise, 

and practices of the employer it controls
• If there is a history of non-compliance, the Controlling Employer has a duty to 

increase inspections, and vice-versa.



Defenses
• Employer did not create the hazard

• Yes, but . . . How much did you know?  How much should you have known?
• Employer did not have the responsibility, ability, or authority to have 

the hazard corrected
• Yes, but . . . Did you expose your employers to the hazard?

• Proof that the creating, controlling, and/or correcting employers 
have been specifically notified of the hazards

• Yes, but . . . Did you expose your employers to the hazard?
• Proof that the employer instructed its employees to recognize the 

hazard and avoid its dangers
• Yes, but . . . Was there a better means of abatement?



If OSHA Arrives . . . 

• An invitation to participate in an opening conference or to accompany 
the inspector signifies that Acme is a possible target of the OSHA 
inspector.

• Let the GC take the lead.  Stay in the background.
• Don’t assume that the inspector understands your role.  He very 

probably does not.
• Explain immediately your lack of supervision of the construction 

process, i.e., does not supervise how the contractors work and can’t tell 
them what to do.



"The Exercise of Control in Practice": Be 
Careful of Appearances
• Don’t assume that the inspector will read, understand or care 

about a contract.  
• (S)he will mostly look instead to whether your actions show the 

exercise of control in practice.
• Never promise or even imply to an OSHA inspector you will ensure 

a contractor takes care of a safety or health problem.



It’s Not Just OSHA Liability

• Oversight of a contractor’s safety efforts can cause tort 
liability.

• Owens v. Process Indus., Inc., 722 F. Supp. 70 (D. Del. 1989):  Chemical company liable 
to contractor’s employee because it required contractor to obey OSHA trenching 
standards, conducted safety inspections, and required contractor to follow safety 
directions.

• Tittle v. Ala. Power Co., 570 So. 2d 601 (Ala. 1990):  Power plant owner spoke to 
contractor about safety; liable to contractor employee who slipped on dust.

• No good deed goes unpunished.



Watch The Way You Write Your Contracts

• A contract should state that you lack "control" over means and 
methods.

• Avoid terms such as "manage," "oversee," "construction 
management" in contract documents (and in correspondence).

• Don’t promise in the contract to coordinate or run the contractor’s 
safety program.



What If My Employees Are Exposed?

• Unless an OSHA violation poses an imminent danger, don’t  automatically 
refuse to have your employees work near a violation.

• Consult higher management.
• Instead, consider alternative protective measures (depends on hazard): E.g.,

training, personal protective equipment, and writing complaint letters to the 
responsible contractor(s).  

• Consider a complaint to the owner.
• If the condition poses an imminent danger, ask the owner to order the 

contractor to cease work or fix the problem.



What If My Employees Are Exposed?

• When you write your letter of complaint to the controlling and 
creating employers, do not overstate your role.  The letter should:

• Portray the contractor as having created the condition, or as controlling it, or 
both.  E.g.:

• "Inasmuch as you created this condition, we ask that you . . . .“ OR
• “Inasmuch as your contractor created this condition, we ask that you . . . ."

• Portray yourself as having no control:  "Inasmuch as we have no control over the 
condition, . . . ."



What If My Employees Are Exposed?

• Mention only the author's own employees, not those of the creating 
or controlling employer.  ("This condition is exposing our employees 
. . . .")

• Invoke the addressee's obligation to OSHA – not to you – to correct 
the condition.  ("The OSH Act requires that you . . . .")

• Use words of request, not words of command.  ("We, therefore, 
request that you . . . .“ or “Please inform us …”).



Summary

• Stay within your contractual role.
• Don’t portray your role as more than it is.
• Don’t exercise authority you lack, such as asserting control over site 

safety.
• Protect your employees by complaining to the creating and controlling 

contractors, and doing what we can to protect your people.
• If you see a hazard to anyone, you may always inform.



Finally, An Event to Avoid



QUESTIONS?
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